ANTICIPATING AND MEETING
CHALLENGES IN A
CHANGING LANDSCAPE
BEGIN TRANSCRIPT
ROBERT DINERSTEIN: You'll notice, there's something odd about
this panel, because there's no one else on it except me, and the reason is
that actually, this panel, in addition to my being the only person on it, is
kind of a misnomer. What we had hoped to do in this remaining time is to
make this an interactive discussion to the extent that we can. So if you had
questions on the earlier presentations that you didn't get a chance to ask,
whether or not the people who made those presentations are still here - I
know our student panel is still here - but I think even without that, I'd like
us to have an opportunity to discuss really anything that we've talked about
or haven't yet talked about. We entitled this session, "Anticipating and
Meeting Challenges in a Changing Landscape." One of the things that I
think that we all deal with in law school administration is that there often
are seemingly sound policies and things we come up with that have
unintended consequences, as Laura said on the last panel.
That phenomenon often affects students with disabilities in particular. To
take one example that we identified in the program: you can't get law
professors excited about too many things, but if you talk about banning
laptops in the classroom, they're like pigs in mud. They're just very
excited. And what they want to do is say "get these laptops out of the
classroom, because when we have laptops in the classroom, the students
aren't paying attention." They're - I used to say - "they're checking their
stock portfolios," but that's not happening anymore. But, they may be
playing FreeCell or they may be going onto ESPN.com or other sites that
we really would rather not know about. The point is that they may not be
paying attention, and in order for us to make sure they're paying riveting
attention, we've got to get those laptops out.
Or there can be a different version of this problem, which is when
students are paying attention in a way, but what they're doing is they're
taking down an almost word for word transcript, so they're not able to
participate in the give-and-take of the classroom in the way that I would
want them to. So rather than trying to, let's say, be a better teacher, some
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folks say well "let's just get rid of the laptops." Well, okay, maybe that's a
good idea, maybe that's not, but what if it turns out that you've got a
student with a disability who is getting, as one of his or her
accommodations, the ability to use a laptop? Does that student continue to
get to do that? If so, their still being able to use their computer is certainly
outing them if they have a non-obvious disability.
It also raises an issue that I think we frequently deal with, and that is
what I would call the privatization of a disability problem. This happens, or
can happen, in a school or work place, and that is if we wind up giving
accommodations appropriately to someone with a disability, there are other
people who are seeing that in the school, in the work place, whatever, and
may want the same. Law students are nothing if not born equal protection
analysts, and they're always looking to see "how am I being treated and
how does that compare to how other people are being treated?" It's just in
their blood and they might say, "well how come so and so gets this and so
and so gets that?" And of course, as an administrator you can't say, "well,
that's because so and so has a disability and we're accommodating him or
her." I once had this conversation with some folks at the EEOC, many
years ago, about the same kind of issue in the work place. Maybe
somebody has flexible scheduling in order to accommodate his or her
disability or appointments the person needs to make in conjunction with his
or her disability. And if someone else says "well how? I have more
seniority than Mary. How come she gets to telecommute or to come in late
or come in more flexibly and I don't?" Again, you cannot disclose, if it
hasn't yet been disclosed that the person has a disability. Yet what you
really want to be saying is, "you know, we do lots of things for different
people and you just have to believe that we have our reasons and they're
legitimate ones for why we do whatever we do." That's not a very
satisfying answer, either.
So we have this question of rules, like 'no laptops,' and their effect on
students with disabilities. We've got the issue that I think the student panel
raised very nicely as well, which is that as law faculty slowly are brought
into the twenty-first century in terms of teaching methodologies, students
with disabilities are affected. Some professors have actually gone way past
just one exam at the end of the semester, and they want to use quizzes and
other kinds of things. But are people thinking about the consequences for
students with disabilities, who may need the information in a different
format, who may need more time in which to perform on the test? And I
know in one case that came up here a few years ago, one of the responses
of a faculty member who wanted to do this pop quiz thing, when asked
"well how are you going to make it available to students with disabilities?"
was, "well I am not grading it so it doesn't matter." Yes, but if you're
giving it to everybody else, with some purpose in mind, presumably, other
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than just messing with them, maybe one needs to think about how it's
going to work for students with disabilities.
Whether you are a bar examiner, a law professor, or an administrator
who doesn't always deal with students with disabilities, these things come
up all of the time. That's one general picture of what else is going on out
there. But I want to stop talking, because that's the plan, and just open it
up. If you can, please use one of the microphones that are here and we'll
field the questions, but I will very much look to people in the audience who
have perspectives and who want to answer questions or have something to
say about them. So with that, it's on you, and it looks like we have
somebody coming to the first mic.
STEPHANIE ENYART: This is Stephanie and I was part of the student
panel. I actually know the professor at UCLA that started this dialogue
about laptops in the classroom. He was my criminal law professor and I
think Trevor also had him. At that point, he wasn't banning laptops in the
classroom, but I think that this particular dialogue is short-sighted
regarding disability issues, because not only would it impact a variety of
students with disabilities, but it would impact other students as well. Many
people get notes from note-takers because of their disability needs.
Students that have narcolepsy, students that have processing disabilities,
students that are Hard-of-Hearing or deaf, students with visual disabilities
that want to make sure they get all of the visual material that's thrown in a
PowerPoint slide, students that are paralyzed, partially or quadriplegic;
many of them cannot take notes for themselves. They rely on student notetakers that for the most part are usually able-bodied students, their
classmates that have notes that generally fit the student's needs. And so if
we get into the zone of talking about who gets to bring their laptop into the
classroom, we also need to talk about who gets to bring the person that is
helping accommodate them into the classroom with their laptop.
When I am thinking about this dialogue, I want that to be included,
because many times our survival as law students with disabilities is
predicated on solid notes from a note-taker, that's not necessarily doing
word for word, but that's doing a very thorough job. And sometimes, you
have to switch note-takers mid-semester for a variety of reasons and, as we
know, students often have their own process for transferring hand written
notes into electronic documents, outlines, et cetera. Ultimately, this can
impact students with disabilities across the board, and I know that our
organization is certainly going to include things like policy
recommendations within our best practices guide, given what a hot topic it
has become. But this has huge ramifications and technology has bridged
the gap for us. Right now we are succeeding in law school because of

144

JOURNAL OF GENDER, SOCIAL POLICY & THE LAW

[Vol. 18:1

advances in technology, not that you couldn't do it in the past without the
technology that we have - we've certainly had lawyers with disabilities
come through the gates before us - but these are the methods that we use to
strategize and cope, and without them, this isn't a level playing field. So I
think that's the majority of what I had to say, but I also have some strong
feelings about professors and their "right" to be able to give tests that are
obscenely long.
For example, particular professors will often give tests that are
extraordinarily long, and when you give double-time or time-and-a-half, it
turns into an endurance test for students with disabilities. Because if you
provide extended time for a very long test, you're obviously cutting into
other finals and preparation time, and so I know that there are schools that
still respect the rights of professors to test in the way that they want, but
have put caps on how long a professor's final exam could be. For example,
Boalt usually doesn't have tests that are longer than four hours, because
when you double-time it, you're still within a one-day test. You don't have
multiple day tests for the most part. So there are roles that administrators
can play that can keep the level playing field while still satisfying
professors. It's possible that professors may not be completely
satisfied with this limitation, but without limitations, I think that testing
policies may disadvantage law students with disabilities.
ROBERT DINERSTEIN: You know, as Mark Niles said at lunch, I
have been an Associate Dean for Academic Affairs and therefore had to
interact with faculty on lots of issues, not so much actually on disability
issues, although sometimes. And one of the things about what you just said,
and it's also true I think of the laptop issue, is a lot of it has to do with how
you approach this issue. The eight-hour exam, the increasing use of takehomes, the various things that faculty do - usually because they feel
they've figured out a better way of determining whether the students
learned the material - developed typically not because somebody is trying
to make a point about students with disabilities. Professors have developed
them, in a way, without thinking of the consequences. Like what does it
mean to double-time an eight hour exam? What I did in those days, and I
am sure it's still being done, is to sit the faculty member down and
basically treat it as a problem that maybe there's a solution to, where they
don't say, "is this part of my academic freedom or not?" That tends to be a
kind of playground-type imprecation that gets thrown around. But how
about saying instead, "look, you have the right to test your students the way
you want to test them, but you want to be testing them for what they know
and not for some endurance test or something else. Let's see if there's a
way that you could get most of what you want and that they too can
thrive." That doesn't always work, but at least it's going to work with those
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people who are somewhat amenable to rational discourse.
AUDIENCE MEMBER: I'd be curious to hear anybody's thoughts on
where the intersection of intellectual property rights/academic freedom and
the obligation to accommodate under the ADA intersects with the example
I have. I had the experience of a professor who would not share
PowerPoints before class for a visually impaired student because she was
tweaking them right up to the last minute and because it was her
intellectual property and her academic freedom was at stake, et cetera. She
was very adamant and wouldn't do it. So we came up with another
solution, but I'd be curious to know what anyone else thinks about that and
if anyone's got any advice for dealing with recalcitrant faculty?
ROBERT DINERSTEIN: I must say this at least. First, I've never
heard the phrase PowerPoint and intellectual property within five words of
each other, but I'll take your point. Well, you definitely hear these concerns
with regard to things like taping classes, where a faculty member might
say, "it's not that I necessarily am against a student with a disability who
needs the class taped, what I don't want is other students taking advantage
of that taped class and therefore not coming to class, so I am bothered by
that." Or in this case, maybe it's someone who just doesn't want the class
to see how last-minute her preparation is, like the Wizard of Oz not
wanting anyone to be able to see behind the curtain. Interestingly enough,
with regard to this question of the intersection of intellectual property and
disability law, one of the wonderful things about being at this law school in
terms of its many clinical programs, is we've been looking to various ways
in which some of our clinics collaborate. We're doing a project for
AHEAD, which Mike Shuttic from our morning panel runs, in which two
students from our intellectual property and disability rights clinics are
working on a position paper that will make material available to member
institutions to be used by students with disabilities - not just blind and lowsight students - but other students who have disabilities that would prevent
them from reading conventional material.
As far as the students have found so far, there isn't very much law that
talks about the interplay between copyright and disability. But we're trying
to push that and say - as AHEAD, might respond on some of the copyright
issues - that "not only were we not infringing, but we have an affirmative
obligation to go out there and make sure this material is accessible to our
students." But as far as I know, right now, there isn't a lot of good authority
for that.
AUDIENCE MEMBER: It seems to me that the solutions are pretty
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easy. I tried to argue "listen, the student has the honor code obligation not
to share this." Just in the case of laptops, when I taught in law school, I
would say to my students, "alright I just need you to listen now. Stop
typing. I just need you to listen." Our faculty was afraid of letting people
see their recorded classes, yet there is an attendance requirement under the
ABA...
ROBERT DINERSTEIN: Or I think you can say to a faculty member,
about their students: "They're just not that into you."
(Laughter)
AUDIENCE MEMBER: Tape recording is one thing that continues to
come up and it's stated in the regulations that it's an auxiliary aid and you
have to provide it.
LAURA ROTHSTEIN: I would take issue with whether it says in the
regulations that you have to provide it. It says in the regulations you have
to consider it as an accommodation. And I do think we have to be careful
about saying "you must do this, this, and this." I am somebody who really
works hard to accommodate students when they're in my class and not just
because some form says I should, but I want all of my students to succeed.
But I am someone who ordinarily would not want to have my classes taperecorded or podcasted and I'll tell you why. I think it chills discussion,
because if you know somebody is recording everything you say, it chills
what you say. But if I had a student with a disability in the class, I would
make that exception. And I think it is sort of relationship management
because I think if you go to the professor and say "this student is signing a
statement that they will not share that information . . . it's an honor code
violation and it is a reasonable accommodation," that most of the time, not
all, but most of the time, the professor will accept that. But I do think we
have to be careful to say we 'have to' do all of these things. We 'have to'
consider them as reasonable accommodations.
ROBERT DINERSTEIN: I will just add that academic freedom is like
the blob that ate Manhattan. Many people think it stands for much more
than it really does, but that's again, a conversation you have to have. It
really has a much different focus from things like, "you can't see my
PowerPoints." Let's put it that way.
AUDIENCE MEMBER: My question is, how is the law resolving the
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potential model under the IDEA?' That is, the clinical standard and the
functional limitation standard seem to be more or less at odds when
reviewing documentation. Oftentimes, what we see is that a psychologist
will say, "a student isn't meeting his potential, isn't realizing or isn't doing
as well as he could do, and he's disabled," which under IDEA, would in
fact determine a disability. The issue that we've sometimes run into is
when a student with a 150 IQ, ten points short of genius, is functioning at a
level of a 120 IQ - which is still exceptional - but he or she is determined
as having a disability. It is recommended they have time-and-a-half or
double-time on testing, as well as a note-taker and a variety of other things.
The issue coming up is that if we provide that, average students - and I am
more or less referring to the average law school student or undergrad with a
a 100 IQ - may be disadvantaged. So that student is constrained to taking a
test within a time period, is graded oftentimes on a curve, and doesn't have
the luxury of, for instance, time-and-a-half, while a psychologist might
recommend, yes, in fact this student with 150 IQ is disabled. So we of
course go through the difficult discussion with the psychologist about the
IDEA standard not necessarily being the same thing as ADA. But this
resolution seems very unclear because the majority of students that we get
report Attention Deficit and Hyperactivity Disorder ("ADHD") or Learning
Disabilities ("LD"). LD is working on the grades kindergarten through
twelve IDEA standard more or less, even from the clinical perspective. And
ADHD is also working on more or less, a childhood standard. For instance,
take self-report surveys, where oftentimes you don't get a clinical
assessment that is complete or you'll get an LD assessment that throws in
ADHD for good measure, but where in fact, there is nothing to indicate
ADHD other than a self-report survey of things like you have difficulty
getting started on projects or you have difficulty finishing things.
My question to you is, in the bigger picture, is that there seems to be sort
of a movement towards an IDEA notion, which is that if someone isn't
meeting their potential, that they're disabled. And the concern, at least my
concern is, that long term, that creates a problem in the sense of the
credibility of what a disability is, especially for those people that have
pretty serious limitations in terms of dyslexia or ADHD. Just your
thoughts?
ROBERT DINERSTEIN: I was listening to your question and I kept
thinking of the Rowley case, 2 which of course is familiar to those of us like
1. Individuals with Disabilities Education Act (formerly the Education of All
Handicapped Children Act), Pub. L. No. 101-476, 104 Stat. 1145 (1990) (codified in
scattered sections of 20 U.S.C.).
2. Bd. of Educ. Hendrick Hudson Cent. Sch. Dist. v. Rowley, 458 U.S. 176 (1982).
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Laura who do disability work, which was the case that construed the notthen-named IDEA. In that case, you had this very, very smart first grade
girl who was deaf, and her parents wanted her to have a sign language
interpreter. The school resisted that, although they gave her other services,
and the issue really was, well what is she entitled to under this statute? The
court concluded that she was simply entitled to some educational benefit
and as long as they were providing a program and she was progressing
from grade to grade. She was getting Cs. When I told the story to my law
students, I said, "C was a grade we used to give occasionally in school."
That was good enough because she was getting some educational benefit.
Now, by all accounts, she was a very bright student, who if you took
account of her hearing limitation would have gotten As, but she was
essentially understanding only every other word. Of course, we know now,
many years later, that she's actually a professor.
Now what's the right answer to what she ought to get, not so much by
parsing the statute, but what do we think is the fairest thing? Is it to say
"good enough," because of either limited resources or because Congress
didn't want to go further? Or do we say, "we want to try to assess what she
actually knows, and if what she actually knows is limited by this disability,
which is unrelated to her intellectual ability to process, we should do
everything we can to read that out of the equation"? Going back to my
lunch talk, this is a case where disability does matter, and where one might
want to say "let's take that away and see what she can do," especially when
it's something that we know how to do. So in that case, irrespective of what
the cost would have been, it wasn't rocket science to figure out that we
should have permitted her to get the things she needed.
Now your discussion raised the issue of the discrepancy model in terms
of learning disabilities. Under the 2004 amendments to IDEA,3 that's no
longer the only way to demonstrate learning disabilities. You have to get at
learning disability. Even though I am not a psychometrician, it always did
strike me that there was something odd about the backward formation of
saying, "well, you must have a disability because there's this gap between
ability and performance, and it's not just that you're a slacker, but there's
something we can kind of see that's going on." Now, there is more
variation on that simple model, but I don't know whether that's led to
changes in protocols. Maybe you'd see it in terms of documentation. But I
guess, as you say - the 150 IQ student who needs the accommodation to
get up to that 150 level - it doesn't offend me to provide those services,
because once again, by hypothesis, what's limiting that student is not his
lack of hard work or that he's watching too much TV; it's something which
3. Individuals with Disabilities Education Improvement Act of 2004, Pub. L. No.
108-446, 811 Stat. 2847 (2004) (codified in scattered sections of 20 U.S.C.).
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he has no control over that is making the way he processes information go
more slowly. We want to make up for that, to say, almost in an affirmative
action way, "let's take the chains off your legs. We can't just leave where
you are. We have to put you back to where you might have been."
This question, as I said earlier, about how other students perceive it,
might be, "gee, if I had more time, I would have written a better exam too."
By the way, I don't think that's necessarily true, but it's believed to be true.
But I think part of it is educating the broader community, and this goes
back not only with regard to things like bar exams, but maybe having these
kind of conversations not just on disability day or at a conference, but
talking to our students about it at orientation. Without talking about
specific students, we can say, "here's who is in our population here."
We've got students at this school and I'm sure many others, who the
administration will talk about at orientation by mentioning, "we have one
fighter pilot, and we have four former matadors, and three Miss
America's," and all of these sorts of things which make it look like we have
a really interesting student body before we grind everyone through first
year. But we maybe should say things like, "you know, there are a number
of students among you who have learning disabilities and guess what,
that's part of our community and we have students who are from Puerto
Rico and we have students from other places, and so on." All of these sort
of things we might say, just to start the process of pointing out that not only
are we not embarrassed about having students with a variety of qualities,
we're actually excited about it. We want to celebrate it. We want to say
"you should be happy you're at a law school that actually embraces people
with these disabilities because it makes us a more interesting place and it's
probably going to produce overall a better quality of discussion in our
classrooms."
But I can see the contrary view that says "there are limited resources the student's doing well enough - let's come up with some other way to do
it." What I think is, and this was said on the first panel, that we haven't
done a really good job of figuring out not just how the condition is
affecting somebody, but what is the relationship between how a condition
affects a student's learning or whatever it does, and what is being required
of the student in the classroom. Then, we need to figure out what the best
mix is. I think, as the claim this morning was made, that the psychologist
may not be the best at saying what the effect of the disability in the
classroom will be, but the problem is, I am not sure who is. The student
knows what works for her, the faculty member and administrator know
what the general program is, and the psychologist or psychiatrist or other
professional can speak to the condition. Somehow, they all need to be
talking with each other to figure out what works best, and I am not sure we
know enough.
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AUDIENCE MEMBER: I'm interested in your comment because this,
what you call the discrepancy model, I think tracks the difficulties for
doctors with these neurologically-based learning disabilities like ADHD.
People are suspicious, like why, all of a sudden, does everybody have
ADHD? The advances in and the understanding of these disorders are still
very primitive. If anybody has been to any conferences - and there's a
neurological center at Drexel University and I happen to have a daughter
who's dyslexic, and suffers from ADHD - they'll know that the
discrepancy is the first indication. It's the indicator for diagnosis, because
you have a very bright child, who otherwise - as my mother said, "who
would have thought Maggie couldn't read?" - is a child that was fully
verbal at eighteen months; who at three years old - I still remember my
friends saying "so when's Maggie going to college?" - yet she couldn't
read in kindergarten. There's a disconnect, and that discrepancy starts to
indicate there's something going on with this child that's not allowing her
to access this information, even though she loves reading and has the
Chronicles of Narnia read to her at age four, sitting with rapt attention and
memorizing everything.
So that disconnect, that discrepancy, that the law acknowledges, that
model, tracks what's going on scientifically, even though they're just now
unraveling what is even going on there. And so, just from my own personal
experience, I finally am trying to unravel the mystery of my now seventeen
year old daughter. I took her to an adolescent ADHD specialist, after
struggling with the idea of medicating or not, and did biofeedback, and
took her to an allergist, and all of the other things you do to try to figure out
what's going on with someone. And he said, "you know, I am not even sure
Maggie has ADHD. She may have some sort of mild form of Tourettes,
but frankly," and this is a national expert on adolescent ADHD, "these
things are very difficult to figure out and diagnose, and I don't even profess
to understand it, even though I've tried to educate myself as much as
possible." So I think that we need not be suspicious of students who have
these issues. They know themselves best and we should learn from them.
And as educators, we should take the lead from them, and we should help
support them. And as law school teachers, we should have law students like
these in our classrooms helping to educate us, and we should help empower
them to take ownership and find out what they need. And if they need
something, we should try to help them get it.
ROBERT DINERSTEIN: We heard this morning, and of course you
often hear, with regard to disability, "well if the rules are too lax, people
will just ask for it when they don't really need it." And I have to say that
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my experience is that people don't really run to grab disability labels. They
haven't perceived that it's such a good thing to do in our society, and so I
think there're a lot of misconceptions out there that sometimes we don't
quite acknowledge.
REBECCA WILLIFORD: In terms of the disability awareness, I feel
compelled to quote Andy Imparato. When he became President and CEO
of AAPD, he said that his goal was "to make disability sexy." I think that is
awesome to keep in mind, just to put that out there. I just feel compelled to
say a little bit about access to course materials and the intellectual property
stuff, not to beat a dead horse. But the title of our conference is "Assisting
Law Students with Disabilities in the 21st Century: A New Horizon?", and I
think it's a "New Horizon!" - exclamation point. I would urge everybody
in the country in all of these law schools, just to free your mind, open your
mind to universal design. It's not just about levers on doors. If you're
going to use materials in your class and you're not willing to make them
accessible to every single student, don't use them. Figure something else
out.
This is the twenty-first century and we've got to get on board. We have
the most amazing technology and we can do everything online, virtually
everything these days. And you've just got to - I know some faculty are
recalcitrant as was mentioned earlier - but we've just got to figure a way
around that and urge those faculty members to quit being the barrier. They
have the power to open doors, literally, and I just think we've got to get
that message out there. And again, it's a shift in mindset and we're going to
continue promoting this message because it truly is a new era and we're not
going to stand for subpar accommodations anymore.
ROBERT DINERSTEIN: If you do presentations to organizations of
people with disabilities, and you're going to speak, you don't have the
option of coming with stuff that isn't accessible. Organizers say, "well, we
need your stuff at such and such a time." This is a challenge to some of us
who are time challenged, which I am. But the point is that we don't want
you coming here with stuff that isn't going to be available to some of the
people that are here. So the only thing I would differ on, in terms of saying
whether it ought to be faculty, I think probably it's something that ought to
happen at the administrative level to say materials are going to be made
available in multiple formats, so that the faculty member is focusing on
what he or she does best, which is teaching the intellectual content. But
administratively, you've got to support and centralize some of the things
that need to be done to make the material available. Then it's seamless to
the faculty member, but it's invaluable to the person who gets it. Again, it
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may work differently at different schools, but that's my sense of it.
CHARLES BROWN: Well yeah, you're right, and what I find a lot and I work on a national basis - is sometimes I get fifteen phone calls a day
from people who believe they've been discriminated against, and know that
we're out there, volunteer lawyers for the blind, and frankly, the iTunes
University. We've had to sue to get an accessible iPod that can be used.
The Attorney General in Massachusetts worked with us on that, and we still
don't really have it, but it's coming. And guys from another university on
the West Coast, I think not represented here, they've got almost everything
online, and none of it is disability accessible. That's not the faculty's fault
at that community college, out in a particular state. All the community
colleges use this particular remedial math online course, and it is not
accessible, but students have got to take it. Now yes, we can do everything
online, but we'd like a level playing field. And the faculty hardly realizes
this, and so we do have an issue out there and I am not always sure that it's
the faculty. I think most faculty, if you actually sit down across from them
in their offices, are going to say "well yeah, we can get that to you
somehow, if you promise to give me back the tape" or whatever. But
institutions you call up, and they say "well, this is the system we bought
and there's nothing we can do about it." They hadn't even thought about it
in other words. So that would never happen here at AU, I don't think...
ROBERT DINERSTEIN: Of course not. We moved into this building
in 1996 and I was, during that time, on the President's Committee on
Mental Retardation and we had a conference here for the next generation of
leaders in the field. We hosted the conference either that spring or the
spring after, relatively shortly after we moved here. But a number of the
people who came to that conference had mobility limitations or were
wheelchair users, and though we knew the building had been built to be
accessible, until you actually try it out, you don't know how well it's going
to work. And I must say, I was crossing my fingers that we would do okay.
We have not been perfect on lots of things but we hope that we learn from
these things when people come to us and say "you know what, here's
something I couldn't get into, or here's something that isn't working for
me." And so from an administrative standpoint, you have to have a way of
interacting with your students and your colleagues that makes it clear that
you're not going to just say, "talk to the hand, we're not going to do this,"
but actually get across that, "you know what, we're trying to figure this
out." But I do wonder, and this is something that we're going to have to
struggle with as a society, at what point do we stop giving a pass to people
that are saying, "you know we did this in good faith, we just didn't know"?
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I mean, the ADA will be nineteen years old this year. It's about time that
people get past the whole "it's not intentional; it just happened; we weren't
thinking" mentality. We see people with disabilities everyday. We need to
figure out a way when we're building or designing a program to think
broadly about who might be taking advantage of this and not just consider
people who are not using any kind of aids to get around. Because it's a lot
easier to design in advance, taking into account all of the variety of people
you've got, then to try later to retrofit a building or program when the cost
is greater, and when you're never going to get it quite right.
AUDIENCE MEMBER: I am going to preface my statement by
apologizing if this was addressed at the morning panel. I need some
suggestions on how to address my students who are unable to pay for the
psycho-educational battery of tests but feel that they have a learning
disability or ADHD. Many of them have no medical insurance because
they've aged out of their parents' coverage or they're unemployed second
career students, that sort of thing. They feel that they have this disability. I
want to provide them with accommodations but to be fair, I need some
documentation other than just the self-reporting. We are a stand-alone law
school. We're not attached to an undergraduate institution. We don't have a
counseling center or anything of that nature and our consultant charges us
$150 an hour just to review testing that's brought to us, and so I just
wanted some ideas on how you all deal with students that present that
problem.
AUDIENCE MEMBER: This actually goes to a question I had, because
I had to get recertified this year and it is expensive. Where does the money
come from? I've aged out, and even when I had health insurance, it wasn't
part of my coverage. My recertification costs over $1,500 for all of the
exams. Now, when I applied for the bar exam or the MPRE, I would have
had to pay upwards of a $150 an hour for the psychologist who did the
testing and any time he had to spend writing new reports. If I transcribed
the information from the report he gave me, and he didn't have to do any
additional work, then I don't know, but it still would have been expensive.
How did I pay for it? Well, sadly, out-of-pocket, and by out-of-pocket I
mean I went to the financial aid office at my law school, and asked what
additional loans were available, and that was really the only thing that I
could come up with. I didn't want to go into my savings, because in this
economy you need emergency money. And some of us still have mortgages
and have to pay out-of-pocket for medicine for our learning disability if
we're taking Concerta or Vyvanse or Adderall, because if we've aged out,
we don't have health insurance that covers it. So one option is just a
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Perkins or other loan, and the financial aid office should have ideas, but if
they don't, students should get on a listserv and get ideas from other
people. That's my suggestion.
ROBERT DINERSTEIN: Anybody have any other thoughts about how
to respond to that question?
AUDIENCE MEMBER: If you find vocational rehab, they're going to
have to access your files and see whether you're disabled. I know that's
what some of the folks figure out, and those services are typically not age
tested, those vocational rehab services, apply for that.
ROBERT DINERSTEIN: Vocational rehab is certainly one possibility.
AUDIENCE MEMBER: I was going to say that I've actually applied
for these kinds of tests for our students. We're talking about twenty-three
year olds fresh out of college. Our school is also an independent school and
we have no resources, so our students are paying out of pocket, and most of
them are maxed out on loans. They're not even close to a mortgage yet, and
there's not even a dime in their savings.
AUDIENCE MEMBER: We have the same issue. Our office, including
myself, is full of former clinicians, and we try to save students money by
advising the psychologist on what to write. Oftentimes the students are
over-tested in the case of ADHD. You can very precisely define ADHD
without giving LD testing, if that's the suspicion. Oftentimes, a student is
almost bait-and-switched. Sometimes the psychologist doesn't have much
training in, for instance, LD and ADHD. Usually the best person actually
to do that sort of testing is someone with a degree in special education,
particularly a Masters level in California, because they're crazy in
California about how to train people with that sort of testing. That's all you
do in graduate school. With someone at the Ph.D. level they typically only
get a single course, if that, in LD and ADHD testing. What bothers the
students is that they may get accommodations at a college level, or even in
law school depending upon who is reviewing documentation, but when
they submit it to the bar, it's a rude awakening. So what we try to do is to
make consistent our advice to psychologists for not only getting students
accommodations in college and law school, but also have that report
absolutely consistent with what they would need to apply to the bar. We
have a fantastic bar acceptance rate for accommodations, because the
psychologist doesn't have to be re-employed to rewrite. Often, the
psychologist doesn't know that you can't use verbiage like "Johnny has
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problems," or "struggles with," or "has difficulty with," because those
don't necessarily indicate a disabling condition. It has to be very clear and
be written from sort of a legal perspective. That way, it will save the
student. Your costs will probably be half.
AUDIENCE MEMBER: Actually mine was written for the bar.
AUDIENCE MEMBER: Yeah, there are a lot of psychologists who do
that. There are a lot of psychologists who don't though, and then it has to
be retooled, so you have a good deal of variety.
AUDIENCE MEMBER: It cost around $1500 total for ADHD and
dyslexia.
AUDIENCE MEMBER: ADHD and dyslexia? Well then $1500 is
actually a really good deal, because that's normally $3000 or a little more.
LAURA ROTHSTEIN: A couple of times today, we've talked about
this issue of documentation and the cost of it, and I think there's another
piece of this. Part of it is we really need to educate these evaluators about
not just diagnosing the condition and listing the test, but informing them
about the different kinds of environments. The LSAT is one thing, law
school is another, the bar is another. And to the extent that you can kind of
give them that information upfront, you may be able to sort of cut and
paste. But the other problem is the three-year rule, which is not a rule. I
don't know where that comes from. Well I do know where that comes from
...but I've been arguing for years, there's no place that I can find it in the
law. My problem is, you've got a student who may have been diagnosed
and evaluated to take the LSAT. Now, three years later, they want to take
the bar and they have to be retested. And I have argued several times that I
don't know where that three-year rule comes from. I do think it's
appropriate to say the testing and diagnosis has to be recent. It can't be
when they were in first grade or even when they were in high school. But,
three years? Then you're automatically going to make a student pay for that
battery of tests twice in her legal education. And so I think there's some
advocacy and some education that would be useful at that level, in getting
that three-year rule clarified.
ROBERT DINERSTEIN: And just to add one more thing, because of
the way the economy is, a lot of schools are hurting. But one thing that's
changed in terms of law school aid to students is that it used to be that the
aid that law schools gave was almost always need-based. And so you gave
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it to people with financial need, and that's where the money went. Well
there's been a real change, and now it's more what is maybe
euphemistically called "merit aid." So you're giving money to people
whether or not they really need it, to induce them to come to your law
school as opposed to some other law school. And I wonder, if we view it
that way maybe that money should go to a student who needs to have some
documentation, some new assessment? Essentially, give money to a student
who we think is somebody who is a valuable person in our community. In
order to make that happen, we need to give them some financial aid for this
purpose. We don't think of that as "merit aid" but really, if the money is
meant to make it possible for a student to be a student and to continue to be
a student, then why not?
AUDIENCE MEMBER: I have a question. Going to what was
discussed earlier about laptops in the classroom, I intentionally took a class
last semester where I received handwritten notes from my note-taker,
because laptops were not allowed. I will never do that again. I have enough
trouble reading my own handwriting and trying to take notes. Whether I
received the handwritten notes a week later or a day later, it's far too much
time for me to reinterpret them. It's also far too much to ask that student
who is the note-taker to type them up for me after the fact. So I personally
won't take another class that does not allow me to use my laptop, unless the
professor publishes their own notes as a substitute and makes that available
to all students. And there are professors at law schools that will do that.
And actually, to the professors in the audience, publishing your outline of
the class anyway is quite helpful. It doesn't really give away anything, but
it is helpful to let us know that we're on the right page. This disconnect
extends not just with notes in class, but it extends to preparing for exams.
When you're a learning disabled student, you have to start thinking far
earlier about exam prep than maybe most of your colleagues in your
classes, depending on what learning disability you have. And again, I am
only speaking for myself, but you need to have access to hopefully more
than one exam per class that is reflective of the type of exam that will be
given that semester. I've been at two law schools now, and sometimes the
professors have exams that are fifteen years old as samples, but in any case,
with these samples that don't really reflect how they test, it's hard to
prepare. With the bar exam, we will always, as students, have access to the
most recent exams where we'll see how they're testing and what questions
they're asking, whether it's for the essay exams or the multistate. I think
there should be more parallels there. And again, while essay exams are
made more available for students to look at, it's disconcerting to students
when professors hide the multiple choice, or they don't let us see examples
of those, because depending on the learning disability, that could be the
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thing that hurts you most on your grades. That could create the largest
outlier. And again, I echo the comment earlier, it's not a question mark, it
is an exclamation point, because those of us who have learning disabilities
are quite possibly some of your most eager students. The ones who might
even be the gunners in your class and you wouldn't even know it, because
we're just excited to be there. It took us longer and it was harder for us to
get to law school, and we have a real passion for what we happen to be
studying. And it's really phenomenal that the Washington College of Law
hosts this symposium and that so many people attend it - students and
administrators. Not nearly enough, but it's a great beginning, so I am
encouraged.
ROBERT DINERSTEIN: Other comments? What's your burning
question that hasn't been answered yet?
AUDIENCE MEMBER: My burning question is: can law schools
require students to get disability testing or to make use of accommodations
when they are seeking readmission after being disqualified?
ROBERT DINERSTEIN: Laura, do you have a sense?
LAURA ROTHSTEIN: If we can require students to use the
accommodations that they are approved for to be readmitted, if they are
readmitted?
ROBERT DINERSTEIN: I'm not sure about the requiring part. I think
what you can say to someone who wants to come back after they left is,
"here's what you need to demonstrate in order to show you can do the
work." Like what we were talking about earlier, about the job application
question - "here's what the job requires. Show us how you're going to do
it." So I can imagine a situation where the administrator is saying, "here's
what you need do to demonstrate to us, given that you left, that you can do
it this time." But the student might say "I think I can do it. I am dealing
with my disability. I don't want to use the accommodation you want me
to." There, I think an administrator would have to decide whether the
student persuaded you that he or she can perform that function, but I'm not
sure you can force the accommodation on him or her. I think you have to
present it as a choice.
LAURA ROTHSTEIN: This is a good question. I don't think you can
require them to be tested for disability. If they have failed, they are not
otherwise qualified, and it's their burden to come in and show that if they
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had gotten the accommodations things would have been different. So
they're going to have the burden to come in and show that, and there's very
little case law on this. Most cases simply say, "you don't have to give a
second chance." There's a little Office of Civil Rights ("OCR") language in
the DePaul case,4 where they said you have to at least consider that in a
readmission decision, and I think that's sound reasoning. But if the student
comes in and says "I would have done okay if I'd had double-time on my
exams," and they have the documentation that shows that, or "if I'd had a
reduced course load," or whatever it is, and you say, "we will readmit you
conditional upon that, because that's what you say could make you
succeed." I think you can do that. Could you maybe give an example?
AUDIENCE MEMBER: We had a student who was disqualified last
summer who had accommodations from elementary school, high school,
college, and elected not to use any accommodations at our school, and
didn't present any documentation. The committee was going back and forth
about whether they could require the student to make use of the
accommodations or pursue getting the documentation as a condition of
readmission.
LAURA ROTHSTEIN: He's already not otherwise qualified if he
hasn't met the grade point average?
AUDIENCE MEMBER: Right. We were feeling that if the student had
made use of those accommodations that he probably would have been
successful, but he elected not to use them.
LAURA ROTHSTEIN: I'm not an expert, certainly not on this. But it
also just sounds to me like maybe it's an education issue for him. Maybe
there's some reason, we talked about stigma, maybe he's deathly afraid that
if he takes the accommodation, it's going to reveal his disability, and then
there may be more to the story, I guess.
ROBERT DINERSTEIN: I'm a big believer in presenting these issues
as choices, rather than as dictates. So the decisions about what you disclose
or what accommodations you choose to avail yourself of, I think can be
personal and very difficult for some people. And it may be that it's a
personality trait that he just wants to be able to show that he can do it
without this. But I think you have to engage and say, "from what we've
4.DePaul University, OCR Case No. 05892029 (1993), availableat http://www.dl
rp.org/html/topicalVFAPSI/OCR/depaul.html (last visited Sept. 23, 2009).
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seen so far, your performance has been subpar and you were kicked out
because you weren't able to do it." Tell the student, "for you to come back
in, if you don't use the accommodations that you've been approved for,
why should we be confident that you're able to do the work this time
around?" That could lead to a lot of possible responses, but I think on a lot
of these things, even when it comes to what you disclose to the bar and all
that, my feeling would be, in saying certain things, you might be able to get
the person to see the tradeoff and say, "well, maybe there is another way."
Maybe tell them that when it comes to the bar and certain disadvantages, it
may take them longer to be admitted. I think we shouldn't assume people
are either irrational or that people are going to do things that ultimately are
not in their interest to do. They might, and sometimes they do, but they
need to be given a sense of what the choices might be, and sometimes they
don't know what the choices are.
STEPHANIE ENYART: I think that something else that may help,
although this is something that the student would have to personally decide
if he or she wanted to engage in. It really doesn't touch your question of
whether to require or not, but mentorship is an option. It's quite possible
that this student could be experiencing stigma issues and is not
conceptualizing how they will be a lawyer with their disability. Ultimately,
the kinds of conversations that mentors can have can reveal the path that
other person, that's already a lawyer with often that same disability, has
already taken. The struggles with stigma, the struggles with whether to use
a particular accommodation, can often be most successfully discussed
between one disabled person and another who is just farther along down
the path. I know it doesn't answer the requirement question, but I think
there's such a need for this mentorship, and enough people are starting to
come out of the woodwork now that hopefully people will see mentorship
as the gap filler in many of these circumstances.
AUDIENCE MEMBER: I think there are a couple of cases where you
can put conditions on readmission that you wouldn't be able to do on the
student just seeking first admission. I think there are a couple of cases that
might be on point, that legally you can do that. But I feel the route of trying
to persuade a student to get tested or take accommodations is preferable to
forcing him to do either.
LAURA ROTHSTEIN: I just have one final comment. Maybe because
I was a litigator for so many years, I think we should take this opportunity
as a teaching moment for our students, because for our disabled students
arguing against bar examiners, this is really their first case - their first time
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advocating. They need to develop a record. It's like an expert report. They
need to show a course of conduct, so they need to utilize their
accommodations, and when students come to me and say "well I didn't use
my extended time," I say, "no, you have to use your extended time." They
need to get it on record, because they are documenting a case to come
before a hostile judge. And that's what we have here. We have a hostile
judge in the bar examiners, and I think we do a disservice to our students.
We need to encourage them because many of the students, for all of the
issues that we've talked about, don't want to use their accommodation. In
fact, that's the bigger problem. It's not that people are rushing to be
learning disabled or rushing to be disabled in any way. It's that they don't
rush to be diagnosed or seek their accommodations and actually use them.
Many students are still struggling with self-identification, and so when they
have an accommodation, it's hard for them to even use something that
they're given. I try to use that trial model for them, because I did that with
my clinical students when I taught a civil litigation clinic. I said "listen, this
is your first case, so let's make it a good one. Be a good lawyer." Let's
model good lawyering and let's empower them in that way.
ROBERT DINERSTEIN: One of the many catch-22s that has existed
in disability law over the years has been this tension between the individual
with the disability wanting to say "look, I'm able to achieve irrespective of
my disability, I'm not limited at all," and then getting hung up on the fact
that "well, then you're not substantially limited." This happens in case after
case, but there's a much more subtle way to deal with it. We can say, as
lawyers, "look, we're not at all talking about what you've needed to deal
with and overcome, but we need to think strategically here about how it is
that you're going to be in that category of people who can then go to that
next step, and say 'yes, I've been discriminated against."' Often what
people are saying is, "I'm not limited if I am given the right kind of
supports and accommodations in order to do what I can do, but if I'm not
given those things, of course I'm going to be limited." That seems pretty
obvious. But you have no idea how many cases die at the summary
judgment level, because the courts just conclude that determined people
like this are not substantially limited. And then, of course, the more you
talk about how limited you are, you run into the other side of the sword,
which is: are you qualified? So it is not easy to deal with, which is why,
among other things, we need really good lawyers in the area of disability
law to be able to move the law in a better direction. And among the 'other
things' we need, are lawyers who are not going to bring cases about eye
glasses to the Supreme Court. But that's a whole other issue.
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I wanted to say one other thing too, because we've talked a lot today
about technology. And to me, the technology has freed up so much for
people with disabilities, including permitting people with disabilities that
are obvious to not have to disclose in situations where they may be
interacting with people online. I'd like to say the following: you can just be
who you are, whether it's important or not to disclose. But the other thing
we've seen and we've heard, is that we're still at a point where we engage
in technological innovations and provide some things, but still are not
thinking about how those innovations can be accessible. Now today, we're
talking about accessibility for people with disabilities, but another big issue
is accessibility for people who don't have the economic resources to get the
benefits of all of these kinds of technologies. It is just amazing how
obvious those issues seem to us here, but it's just one more indication of
how we normally do not think enough about how the things that we have
available in society will work - not just for people of typical body-type or
typical intelligence - but for people who have conditions that will need to
be addressed differently.
DAVID JAFFE: Bob, you've served us well twice today and I thank
you on both occasions for that. If one small indication of a good conference
is that it ends on time, then we've done really well today. I guess just in
very brief closing remarks, I would say that I think the best we can do for
ourselves and each other moving ahead is to stay in touch. Those of you
who are associate deans or deans at some level or perhaps not, ought to be
on the dean of students listserv, because oftentimes between these
conferences, that's the only means we have for throwing out an issue and
asking how other schools deal with it. And so I encourage you and feel free
to get in touch with me if you don't know how to access that. And the
National Association for Law Students with Disabilities - or NALSWD as
we know the organization now - is an obvious place for us to get, not only
ourselves in touch, but our law students as well. I hope you'll all commit to
that when you go back. And I didn't mention this at the start, but for those
of you who have colleagues or know others who are looking to gain access
to this conference,5 we're thrilled to be able to share that the proceedings of
the conference will be published in the American University Journal of
Gender, Social Policy & the Law.
So for those of you remaining, for those of you who were panelists
today, thank you. I wish you all well going forward. Please enjoy a small
reception we'll have on this floor. Thank you very much for being here.
Have safe travels for those of you returning to other parts of the country.
5. For

a podcast of each of the preceding panels, please visit www.wcl.american.edu/

podcast/podcast.cfm, and search "disabilities."
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So long.
(Applause)
END TRANSCRIPT
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